
[image: image1.png]——

NATIONAL
TRANSITIONAL JUSTICE
WORKING GROUP
ZIMBABWE








National Transitional Justice Working Group (NTJWG) Response to the National Peace and Reconciliation Commission Bill, 2015
PRELIMINARY OBSERVATIONS

08 January 2016
Introduction

On 18 December 2015, the government gazetted the National Peace and Reconciliation Commission Bill (NPRC Bill) to give effect to sections 251, 252 and 253 of the Constitution, which provide for the establishment and composition of the National Peace and Reconciliation Commission (NPRC).

The National Transitional Justice Working Group (NTJWG) takes note of this development which stakeholders agree was long overdue.  The NTJWG has reiterated time and again the need to put in place an enabling legislation to operationalise the NPRC.  In the Minimum Standards for an Effective NPRC presented to the Parliamentary Thematic Committee on Peace and Security on 26 November 2015, the NTJWG pointed out that an effective NPRC must be built around a clear and firm legislative framework giving effect to the constitutional provisions. Further this must be guided by international standards as provided for by the United Nations.
The gazetting of the Bill which will operationalise the NPRC is a welcome development.  In this statement, NTJWG therefore wishes here to share with stakeholders some preliminary observation.
Basis for Analysis: Principles and Standards
The NTJWG has been mandated by 46 organisations to provide interface between stakeholders and official transitional justice processes. This is done by providing tools for monitoring the process to allow stakeholders to contribute meaningfully into the national peace and reconciliation process.  The key tool available to stakeholders for this process is the Guiding Principles for Transitional Justice Policy and Practice in Zimbabwe which was adopted by 48 organisations, representing various stakeholder groups on 24 July 2015 in Nyanga.  Additionally reference is also made to the Minimum Standards for an Effective National Peace and Reconciliation Commission.  These two documents, which were developed with reference to international standards are the main tools that will be used to evaluate if the NPRC Bill meets the standards set by stakeholders and expectations of Zimbabweans, particularly the victims and surviviors of violence. 

General Observations

With the generous help of some experts and stakeholders in transitional justice policy issues, the NTJWG has done an analysis of the NPRC Bill and wishes to share with stakeholders, general citizens and policy makers some of the issues that stand out of the NPRC Bill, which need to be addressed urgently before the bill becomes law.

1. The Bill is Unconstitutional
Several sections of the NPRC Bill are ultra vires the Constitution.  

· While the Constitution establishes an NPRC that is accountable to the Parliament, the Bill creates an NPRC that is accountable to the executive – being the Minister of National Healing, Peace and Reconciliation (the Minister).  

· While the Constitution establishes a Commission for 10 years, the Bill creates a Commission where the Commissioners’ term of office can be terminated by the President at the end of a five year term.  

· While the Constitution creates commissioners with security of tenure, the Bill creates Commissioners whose tenure can be terminated by the President at will.  

· While the constitution creates a Commission that has power to hire its own secretariat, the Bill gives the Minister power to appoint civil servants to work as the Secretariat of the NPRC.  

These among, many others, contradict the Constitution. This fashions an NPRC which is technically lame and dependent on the whimscal tastes of politicians in view of the sensitive work it is mandated to address.

2. Lack of Independence
The NPRC Bill creates a Commission that is not only vulnerable to the control of the executive arm of government, but that clearly reduces the NPRC to a ministerial department to such an extent that the Minister decides date and meeting place for the NPRC (See First Schedule Section 6 (10)).  The Commission that the NPRC Bill creates will not be different from the current Organ on National Healing, Reconciliation and Integration which is located in the President’s Office under the management, control and influence of the Vice President in charge of National Healing.  Section 8 (7) of the Bill gives the Minister power to stop disclosure of evidence by simply issuing a certificate.  This defeats not only the independence of the Commission as envisaged in section 235 but undermines truth-telling as envisaged by section 252 (c) as the Minister is given power to determine which truth must be told and which truth must be covered up.

According to the UN Rule of Law Tools for Post-Conflict States on Truth Commissions, the legitimacy and public confidence that are essential for a successful truth commission process depend on the commission’s ability to carry out its work without political interference. The tool further states that once established, the commission should operate free of direct influence or control by the

Government, including in its research and investigations, budgetary decision-making, and in its report and recommendations. (OHCHR, 2006)
3. The Distinct Mandate of the NPRC is Blurred

There are 5 independent commissions in our constitution.  Each with a distinct mandate, making the Commissions work complementary to advance democratic values. The specific mandate of the NPRC according to section 252 of the Constitution is to deal with the past in a manner that facilitates:

a.  Ensuring post-conflict justice, healing and reconciliation,

b. Truth – telling about the past,

c. Making of amends and the provision of justice, and,

d. Peaceful resolution of disputes

This is a mandate that makes the NPRC clear and distinguishes it from other commissions such as the Zimbabwe Human Rights Commission (ZHRC).  The entire wording of the NPRC Bill does not reflect that it will be ‘dealing with the past’ It does not reflect the mandate of the NPRC as provided in the Constitution, hence blurring the line between the mandate of the NPRC and the mandate of the ZHRC.

4. Appointment and Firing of Commissioners

Section 237 of the Constitution regulates the appointment and firing of Commissioners.  The Constitution does not provide any term limits for Commissioners.  Section 237 (3) provides that the conditions for the removal of judges shall apply to the members of independent Commissions.  However, section 3 (1) of the Bill creates 5 year term limits for the Commissioners.  After the expiration of the first term, Commissioners can be reappointed by the President for not more than one additional term.  This is offensive to the Constitution in a number of ways.  
Proper interpretation of the Constitution suggests that once appointed the commissioner cannot be relieved of his duties except under the same conditions for judges.  It is unnecessary to put term limits to commissioners for a commission with temporary existence like the NPRC as it gives the executive unconstitutional leeway to fire the commissioners who may be unpopular to it.  
Additionally, the approach of putting term limits creates a risk to the continuity of the work of the Commission.  Section 237 of the Constitution does not give the President any power to interfere with the tenure of the commissioners once they have been appointed.  The President does not have any power to affix any terms and conditions for the Commissioners.  
Section 3 (6) of the NPRC Bill continues to offend the security of the tenure for commissioners by providing that commissioners have to prove their eligibility for reappointment. In addition, Section 3 (8) gives the Committee on Standing Rules and Orders and the Judicial Service Commission unconstitutional power to recommend the firing of the Chairperson.  Again this is offensive to section 237 (3) of the Constitution which provides a procedure for the removal of Commissioners. 
5. Government Interference with Secretariat

In our Minimum Standards for an Effective NPRC, the NTJWG emphasises that section 234 of the Constitution gives the NPRC power to recruit and regulate its own staff.  This is an important aspect going to the heart of the independence and integrity of the NPRC. The NPRC Bill does not shy away from offending this section of the Constitution as it does in sections 10 (1) and 11 (1) which give the Minister power to assign current serving civil servants to work as Secretariat for the NPRC.  International best practices recommend that such kind of commissions function in an effective manner when staff have a variety of backgrounds, including human rights experts, investigators, statement-takers, legal experts, reserarchers, social-workers, IT specialists, among many others.

6. Financial Autonomy

In our Minimum Standards, financial autonomy is critical to the operations and independence of the NPRC. Control of resources is at the heart of the independence and effectiveness of the NPRC.  It is further noted that resource starvation can be used to paralyse a commission and demotivate staff.
The NPRC Bill is framed with this weakness as it gives government control over the NPRC’s financial resources.  Section 14 (1) (c) of the Bill gives the Minister power to approve any donations to the NPRC.  Section 15 (3) states that section 80 of the Public Finance Management Act shall apply to the NPRC in the appointment of the internal auditor in all respects “as if the Commission was a Ministry or a department of a Ministry.”  The NTJWG highligts that Financial autonomy will only be enhanced if the NPRC is given power to run its own financial affairs, appoint its own independent auditors and source for separate funding without interference of the Minister.  

In the Minimum Standards, NTJWG noted that guidelines must be developed to regulate the funding to avoid prejudice to the activities of the NPRC.  Giving one person, the Minister, power to control funding for the NPRC is in violation of the independence of the Commission.

7. Accountability of the Commission

The drafters of the NPRC Bill were mistaken to think that the NPRC must be accountable to the Minister.  In fact, section 235 of the Constitution is clear that the NPRC is accountable to Parliament.  Even so, it is still not subject to the control of Parliament.  In its entirety, the Bill erodes the independence granted by the Constitution, and makes the Commission a ministerial taskforce and its commissioners dependent on the Minister.  A key defect in this area is the reporting structure prescribed by the Bill.  The Constitution provides in section 253 and 323 that the NPRC reports to Parliament, through the Minister.  However, section 13 of the NPRC Bill adultrates the reporting procedure and makes it seem like the NPRC reports to the Minister, and then the Minister can generate a report to Parliament from the reports he received from the NPRC.  The ambiguity here make the NPRC reports vulnerable to interference by the Minister who may determine the content and issues that may be accessed by the parliament.  The Bill must at best uphold the constitutional requirements of section 253 and 323 that the NPRC reports to the Parliament through the Minister.  In practice, this would mean that the same report presented to the Minister, is the same report he should present to Parliament, only as a messenger of the NPRC and has no power to generate a different report.  In this area, the Bill gravely offends the chain of accountability established by the Constitution.

8. The Powers of the Commission

Section 252 of the Constitution lists the Functions of the NPRC clearly.  Section 6 of the NPRC Bill also has a section titled Functions of the Commission.  This section, however, does not list any functions as outlined in the Constitution but only refers to the powers of the Commission.  This is a dangerous flaw in the drafting as its creates the risk of the actual functions of the Commission being overthrown.  It is our considered view that the section must have repeated the functions as they are in the constitution, then create a separate section for powers of the Commission.

The functions of the Commission are also sketchy in the Bill and there is need to broaden what the Constitution provides. 

9. Investigative Powers of the Commission
The NPRC Bill, in section 7, stipulates that the Commission shall publish a notice in the Government Gazette and in other national newspapers before launching an investigation. Zimbabwe has a  history of intimidation of victims of human rights violations and as such, this provision will encourage this kind of action and endanger victims wellbeing as well as prospective witnesses. It will also hamper truth-telling, justice, healing and reconciliation of the Zimbabwean society which is the main objective of the commission. It also encourages destruction of evidence.

10. Lack of Victim Protection Mechanism.

Section 8 (13) of the NPRC Bill makes some reference to the victims and witnesses and guarantees safe and impartial space for hearings.  This is an important aspect which, however, needs a more comprehensive mechanism for ensuring victim and witness protection.  It is therefore recommended that there be an entire section dedicated to spelling out the specifics for ensuring the protection of victims, witnesses and any other parties that will interact with the NPRC.  

11. Unnecessary Legalistic Procedures
Certain provisions create unnecessary legalism in the work of the NPRC.  In principle, the NPRC is not a court of law and must not act like one.  Section 8 (5) of the NPRC Bill, by allowing alleged perpetrators to be represented by a legal practioner, creates a risk that the NPRC hearing may become courtroom hearings, alienating parties who may not afford legal representation.  This needs to be reworked and further consultation made with stakeholders to ensure that the NPRC mandate is not defeated by unnecessary legalism.

12. Post- Commission Implementation Mechanism

The NPRC Bill ignores the fact that the Commission is accountable to the Parliament and gives the Minister power to ‘deal with the recommendations in any manner that the Minister deems necessary in the circumstances.’ See Section 9 (2) (d).  This leaves all the effort of the Commission at the descretion of one Minister.  
The UN Rule of Law Tools for Post-Conflict State on Truth Commissions recommend that the terms of reference for a commission should commit the Government, and the legislature, to giving serious consideration to a truth commission’s recommendations. (OHCHR, 2006) The NPRC Bill seems to take lightly the recommendations of the Commission.

NTJWG recommend that it must be the Parliament which receives the final recommendations and given the duty to ensure the implementation of all the recommendations.  To support the implementation of such recommendations, the NPRC Bill must create a post-commission implementation mechanism to ensure that the recommendations of the Commission are implemented.  This omission is exacerbated by section 18 of the Bill which says that the Act shall cease to have an effect ten years after the Commission is appointed.  This creates the danger of killing all the work and after effects of the Commission.  Instead of ordering the immediate death of the Act, this section must facilitate the creation, through the Parliament, of a post Commission implementation mechanism.

13. Lack of Regulation on Archiving and Public Access to the Documents

The NPRC Bill totally ignores the critical role of archiving and public access to the documents.  Part of the treasure that comes with the work of a Commission like the NPRC is truth recovery at a monumental level.  The Bill must regulate such a process in a way that is in harmony with the constitutional provision establishing the NPRC which includes facilitation of truth telling, preservation of documents and development of an accurate historical narrative of the past.

14. Absence of Guiding Principles

The Bill fails to abide by some of the basic principles outlined in the Constitution’s Chapter 1 and Chapter 12, like the promotion of Constitutionalism.  It further fails to create harmony with other Commissions and bring to the fore its main goals, objectives and guiding principles.  A better bill would open with a set of principles, clearly outlining the NPRC’s constitutional foundation and mandate to facilitate a holistic and inclusive approach to dealing with the past, making of amends and provision of justice.

Conclusion

This statement only captures the glaring flaws of the NPRC Bill in line with standards and guidelines adopted by stakeholders. What clearly stands out is that the NPRC Bill is unconstitutional and must be revised.  NTJWG do acknowledges that there is need for a thorough analysis of this Bill than what is pointed out here.  NTJWG, in consultation with stakeholders, is working on compiling a more comprehensive report on the Bill with some detailed recommendations.

To comprehensively develop the NPRC Bill, NTJWG encourages the respective committees of Parliament to take this Bill for public consultations to get input from all stakeholders.    

NTJWG encourages stakeholders to diligently go through the Bill and contribute to the report that the NTJWG is going to present to the relevant policy makers.  

NTJWG understands that the Bill is work in progress and hopes the policy-makers will heed this constructive input to revamp the current Bill in consultation with the public.  NTJWG reiterates that the process of building peace and facilitating national reconciliation is not the task of a single organisation, but the task of the whole nation. 

The NTJWG is always ready to cooperate with the responsible Ministry and the Parliament in revamping the NPRC Bill to ensure that it is in line with the Constitution and meets the expectations of the people of Zimbabwe.
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